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Summary
The research aim was to examine whether or ndtdhaly Mediation Service
facilitated those who have suffered Domestic Vioketo negotiate an agreement when

separating from their partner.

The literature on the issue of the appropriatenégsediation in cases with domestic
violence, and about the incidence of domestic vicde was examined. The policy and
procedures of the Family Mediation Service concegriomestic abuse were also

studied.

The examination of cases in this study was limitethose where physical violence

occurred, or had been threatened, and had bedasg#iddy both parties

A sample of 114 cases involving separating cowptes examined. The outcomes from
cases involving domestic violence were compargdémutcomes from those where

domestic violence was not an issue.

The first conclusion of the research was that soouples who experienced violence in

their relationships chose to attend mediation wéreaing their relationships.

There appeared to be a great similarity in theauts between those cases involving
domestic violence and those not involving violereassible outcomes were the
decision not to enter into mediation, to discongimaediation without coming to

agreement or to reach agreement.

Likewise, when the contents of the agreements latwieose who suffered domestic
violence and those who did not were compared tvageno evidence that victims of
violence fared any better or worse than people mdtnot experienced domestic

violence in their relationship.



It was concluded, based on the examination of thases, that the Family Mediation
Service did facilitate people who had suffered dsticeviolence to negotiate their own
agreements when separating. Furthermore it catatedghat the Family Mediation
Service facilitated couples in whose relationshigré was violence in other ways. The
reaching of agreement at mediation is not the tavgurable or useful outcome for a

client
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Chapter 1

Introduction

The aim of this research is to examine whethemoothe Family Mediation Service of
Ireland facilitates those who have suffered Dongegtblence to negotiate an agreement
when separating from their partner. Specificallyyiil ask if clients who have
experienced Domestic Violence in their relationstap negotiate agreement in the

Family Mediation Service.

It is hoped that any conclusions drawn from thgeeech might help inform the author’s
own practice as a mediator and that of the Famayisltion Service on how the
problem of domestic violence might be approachedmihis raised as an issue by

clients seeking mediation.

That domestic violence is experienced by many wikcading intimate relationships
needs to be acknowledged by all who provide sesviceseparating people. Mediating
cases where domestic violence has occurred raisees for a mediator and the clients
about the capacity of victims to enter into mediatiabout power imbalance between

victim and abuser; about safety, and about the iitighty of the mediator.

Much has been written in relation to the problendafestic violence. Chapter Two,
the literature review, will seek to cover a widaga of the literature available in this
field concerning the appropriateness or otherwisaexiating in cases where domestic

violence has occurred.



Much of this literature is available in journalstire area of Mediation. e.§Gonflict
Resolution Quarterlylncreasingly many articles are now being publisbe internet
sites dedicated to the area of conflict resolutind mediation, e.g. www.mediate.com
Many of the major published text books on Mediatdso cover this topic and the

related topics of power imbalance, neutrality amgphewerment.

The literature will be explored in the first instan briefly, in relation to what it tells of
the extent of the problem of domestic violencedaisty, particularly Irish society.
Watson D. (2005: 69) tells us that; ‘In three gestof the cases where a former partner
was abusive, the respondent ended the relationsh@iout one case in eight the

relationship was ended by the partner.’

Other studies concerning domestic violence sudi@&eown, K. et al (2002), Watson
D. (2005)will be examined in an attempt to ascertain themxof the problem in Irish

society.

Secondly and more importantly the literature wédldxamined in relation to what
various authors have to say on the issue of theopppteness of mediation in cases

where domestic violence has occurred.

The literature is varied regarding the appropriessmof mediation in cases of domestic
violence. According to Maxwell, (1998) ‘Some propoits of mediation support the
view that mediation can appropriately be used imelstic violence cases if the type of
domestic violence involved is taken into accourtt arechanisms to ensure a safe and
fair settlement for the victim are provided (ChadlL990; Erickson & McKnight,

1990; Johnston & Campbell, 1993; Yellott, 1990).’



Others clearly disagree, Maxwell (1998) statesabse opponents think domestic
violence ‘makes a fair, safe, or mutually accemaattiement an impossibility. (Byran,
1992; Gagnon, 1992; Germane, Johnston, & Lemarg;188llo, 1991; Hart, 1990;
Lerman, 1984; Sun & Woods, 1989).” The array oflgs quoted indicates that there

are divergent views about this topic.

Along with this literature the policies of the Fdyrilediation Service with regard to
domestic violence will be outlined in Chapter Thréke Family Mediation Service
offers mediation to clients on a voluntary badienhphasises the fact that it is the
client’s decision whether or not they enter mediatiThis is in contrast to the situation
in some countries, and in most states of the UrStates, where clients can be
mandated by courts to attend mediation.

Clients of the Family Mediation service of Irelamave the right to decide for
themselves about the suitability and appropriatenésediation for their particular
circumstances. The policy of the Family Mediati@m&ce which stresses the voluntary
nature of mediation rules out the very idea of pedeing mandated to attend. It is
always the clients’ decision.

Throughout the mediation process the Family MediieService stresses that each client
has the right to choose for themselves whetheomtirtue with mediation or to end it.
From the moment of initial contact with the servibis right is being highlighted by the
fact that both parties have to give independenficnation of their willingness to
attend. At the first meeting between clients andiater, which includes screening for
domestic violence, the voluntary nature of medratgagain emphasised. Each client
has the right to make agreements or not and thlatt iS respected.

The voluntary nature of mediation is vital to erestirat clients who have suffered
domestic violence are attending mediation of tbein volition and are in no way being
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coerced. This research will contrast the outconedwden those who experienced
domestic violence and those who did not. The regooutcomes will be examined also
to see if there is any indication as to how thaumtdry nature of mediation is honoured

in practice.

The mediators who were involved with the casesiénstudy operate within the
guidelines of the Family Mediation Service in reatto cases involving domestic

violence.

Research Question

Can clients who have raised the issue of Domestitekce negotiate agreement in the

Family Mediation Service?

Definition of Terms

Domestic Violence is the term used in most Irishiskation. Domestic Violence is also
referred to by many other titles, e.g. domesticsabtamily violence, spousal abuse.

This can lead to some different interpretations/bét exactly is meant.

In the report written for the National Crime Courafilreland Watson D. (2005: 166)
states that ‘domestic abuse is not defined satetgrims of particular behaviours or acts,
but asa pattern of physical, emotional or sexual behavimetween partners in an
intimate relationship that causes, or risks caussignificant negative consequences

for the person affected

This definition shows how broad an area the termekiic violence encompasses. For
the purpose of this study, while accepting the thnoature of domestic violence, the
examination of cases will be limited to those whengsical violence occurred, or has

been threatened, and had been disclosed by bdtaspar
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Reference to outcome agreements, in this reseaiitimclude only those instances
where written agreements, full, partial or intertmye been produced by the clients

following mediation.

It is acknowledged that there can be positive aug®other than written agreements
from mediation, and that for some people a decismrto enter into mediation can be a
positive outcome for them in their particular cimtstances.

In this research those who have been physicallgriaon their relationship will most
often be referred to as the perpetrator or abU$erse who suffered physical violence
will be referred to as the victim. The use of thesens is solely for the purposes of
clarity and brevity.

The term victim can sometimes have connotationzeople being left in a permanent
state of incapacity as a result of their experisndée danger with such terminology is
that people are then treated in ways that furthespacitate and dis-empower.

In this research the terms victim and perpetrat@boiser are to be read in the context
of the mediation process which encourages empowsgrame acceptance of
responsibility for one’s actions and decisions.

Apart from clarifying who was violent, and who serd from the violent acts, in a

relationship these terms have no other significame¢kis research.

Rationale for this research

The author’s role as a mediator with the Family M&dn Service of Ireland and the
reported experience of clients lead to a questgoirhow people who have

experienced domestic violence can be best assidted separating from their partner.

-12 -



A limited involvement by the researcher with anreath of women’s refuge has led to
the perception that many people working in thisdrelieve that mediation is never

appropriate where domestic violence has occurred.

Also, there is a volume of literature questionihg appropriateness of mediation where
domestic violence has occurred. These views withxamined in the light of the

literature available and the experience of the Bamediation Service.

Methodology

To research how the Family Mediation Service desls instances of domestic
violence a sample of cases of clients, from one®ff the service, covering a one year

time frame was examined.

While there is information available on a databeeyat by the Family Mediation Service
this was not readily assessable to the researciséead, a manual search of the files
associated with the relevant cases over a ondipeaframe, 01 January to 31
December, was undertaken. An added benefit to atimdua manual search of the files
was that mediators’ notes were available to theareher in the files for each of the

cases and these would not form part of the databaserial.

The methodology employed in this research will beeced fully in Chapter Four.

Ethical Considerations

The use of information gathered for this researthnot reveal the identities of those

involved. The permission of the Area Co-ordinator,behalf of the Family Mediation
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Service, was first sought and verbally grantedsi@rmission was formally requested

in writing and granted.

All people attending the Family Mediation Service asked for their permission to
have the information supplied by them used foiisttaél purposes on a strictly

anonymous basis.

Feasibility

The data required was available and could be aeddssthe researcher, with
permission. There was a limited time frame avaddbl this research and while this
may have seemed to be a drawback it helped totkeegxamination of this vast area

tightly focused.

Limitations

The vastness of the area of domestic violence elated subjects indicate that it cannot
be adequately covered in any one study. As alrstdgd only cases where acts of
physical violence had occurred, or had been thmedteand had been disclosed by both
parties were taken into account in this researbke. Study was limited to one office of

the Family Mediation Service.

A more comprehensive study, beyond the scope sfésiearch, would include the need
for clients to be interviewed before and after m&dn and possibly to have further

interviews months and even years following theperience of mediation.

A draw back to the study is the limited natureref sample and the fact that there are

other variables at work in all cases.
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Chapter Two

Literature Review

In recent years there have been many studieshetextent of the problem of domestic
violence in society. Authors with very differentrppectives have written about the

appropriateness of mediation in cases where doonastence has occurred.

Domestic violence is experienced by many who adingnintimate relationships.
Mediating cases where domestic violence has oatuaises issues for a mediator and
the clients about the capacity of victims to eimiés mediation due to power imbalance

between victim and abuser; about safety, and aheutoluntary nature of mediation.

The literature in this review will be explored Hetfirst instance in relation to what it
can tell of the extent of the problem of domestatance in society, particularly Irish
society, and secondly and more importantly in reteto what various authors have to
say on the issue of the appropriateness of mediaticases where domestic violence

has occurred.

Literature on the Extent of the Problem

Even a cursory look at varying reports about themxof the problem of domestic
violence immediately draws one into a debate atuat is victim and who is

perpetrator and how the topic is researched.

There seems to be two very distinct schools ofghtuBuckley et al, (2006: 4) state
that ‘The gendered nature of this crime is indiddig the fact that world wide research
in many areas has shown that between 70 - 97%usiabincidents within intimate

relationships are perpetrated by men against wémen.
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Other studies draw a different picture. McKeowmlg2002) in a study of couples
attending relationship counselling with Accord fduhat 53% of those attending had
experienced violence with 46% saying the violenes wutual and in 30% of cases the

female was the sole perpetrator and in 24% it Wwasrtale who was violent.

Each viewpoint is able to draw on a number of &sitio back up their claims; those
claiming that women constitute the majority of int$ have ample studies to quote

from, (Cronin & O Connor, 1993; Kelleher & O Conn&P95; Bradley et al, 2002)

Likewise many studies concur with the idea of gersyenmetry in relation to the
prevalence of domestic violence. (McKeown and K@la)2; Mirrlees-Black, 1999;

McKeown et al, 2004)

This raises the question about how there can e divergent views and leads one to
examine more critically what was researched and wdminterviewed that led to these

findings.

Watson (2005:32) refers to the fact that diffemaethodological approaches lead to
different findings about the prevalence of domegititence. Watson (2005) refers to
two main approaches. The first, ‘family conflicp@roach is based on the Conflict
Tactics Scale. This distinguishes eight types ofd@and counts every act of violence
and this method usually finds that men and womenr@ughly equal in the use of
violence. The second approach, ‘violence againshev® approach holds that the
consequences and impact of violent acts are reiegad does not accept that acts of
men and women are equal, when assessing the pregalé domestic violence. These
studies find that women are predominantly the mstof domestic violence. Research
in this area has tended to be among women whodwwe into contact with varying

services for those suffering domestic abuse ardrasult are not truly representative.
-16 -



Equally research findings such as carried out biKétavn et al (2002) for Accord and
the Marriage and Relationship Counselling ServidéekkKeown et al (2004) do not

necessarily generalise from their specific samatascontexts.

A third method, the ‘crime survey’ lies somewheetvizeen these two approaches in
that they are representative and the consequertbe @folence is implicit in that it is

dealing with crime.

Another area of difference concerns whether ottimtesearch is gender neutral or
whether only women are asked about their experiehdemestic violence. Again there
is a remarked difference in the outcome dependmthe method chosen, with most
gender neutral studies finding that men and womeraimnost equally the victims and

perpetrators of domestic violence.

That violence is pervasive in society is all towiolis. There is no one accepted
definition for domestic violence and there is n@ @accepted methodology of measuring
its prevalence. A resulting difficulty is the risk comparing different research projects
which are researching different definitions of detieviolence and using research
bases that cannot be generalised and extrapotatedrito the general population.
Perhaps attempting to do so is one reason forgparant conflicting conclusions
reached by different groups who attempt to intdrjirese studies and use them for their

OWN puUrposes.

The conclusions reached by the different reseamgjeqts could, and perhaps should, be
read as complimentary to each other rather th@ompeting. It is unfortunate that
when seen as competing there can be an almostitrgiiceptance of violence by

people who are attempting to curb, if not end,enck between intimate partners.
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Because men are abused does not negate in anh&maydng done to women who are
abused and in no way excuses those men who aenviolwards their partners. Equally
because women tend to suffer more serious physicaies than men who are abused
should in no way be used to deny the existencernfife perpetrators of domestic

violence or to imply that such violence is of nmsequence.

Reviewing the literature leads to a conclusion tmanhestic violence is a serious
problem for society and one that needs to be aclauged regardless of who the
perpetrator or victim is. It would be helpful fdt sides of the debate to focus again on
the problem, violence, and not end up in competiibout who perpetrates most or

suffers most.

It is a problem that obviously has implications tioe field of family mediation where
an attempt in made to reach a mutually acceptajskeaent between intimate partners

who are separating.

Watson (2005:26) found that ‘Among those who apmasated or divorced, almost 60
per cent of women and 30 per cent of men have expmd severe abuse at some point

in their lives.’

Literature re Appropriateness of Mediation

There seems to be an equally divisive debate comzethe appropriateness of
mediation in cases where domestic violence issueisis there is about the prevalence

of domestic violence.

According to Maxwell, (1998) ‘Some proponents ofdia¢ion support the view that

mediation can appropriately be used in domestiler®e cases if the type of domestic
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violence involved is taken into account and mec$rasito ensure a safe and fair

settlement for the victim are provided.’

Others clearly disagree, Maxwell (1998) statesabse opponents think domestic

violence ‘makes a fair, safe, or mutually accemaattiement an impossibility.’

It needs to be stated that the literature whiclstjoles the appropriateness of mediation
where there has been violence in the relationsbgs @o exclusively from the point of
view where a woman has been the victim. Little @thing seems to have been written
about the appropriateness of mediation when the mmahe victim or indeed where the

victim is one of a same sex relationship.

Much of the questioning of the appropriateness edliation appears to be based on a
feminist perspective that women are in such a deathged position in society that

mediation merely compounds the disadvantage. Ggui8©8:94) states that

‘family mediation may be beneficial for a small nioen of exceptional women clients,
but that there are serious concerns which mitiggeenst using it for most ... whose

bargaining power is not equal to that of their extpers.’

Their argument that women'’s interests might bechbettrved in the legal system is
somewhat questionable as it can be presumed traewdr disadvantage that exists in
mediation as a result of women'’s position in sgoveduld equally affect solicitor based

negotiation or judicial judgements.

It has to be acknowledged that violence does ceeat@ver imbalance. The debate is
whether or not this renders mediation an impossitor if with appropriate safeguards

mediation can be successfully used.
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Some writers question whether victims can everwgte their own needs and interests
as victims of domestic violence are so disempow#ratithat are not capable of making
decisions because they cannot negotiate from aal émpting as the abuser.

(Rimelspach, 2001)

Proponents of mediation put forward the argumest tive same imbalance of power
exists in the legal process. Many would hold tratver itself is not a commodity and
should not be treated as such; it is not stagmetfis interaction between the parties
(Gewurz, 2001:136) and, according to Gewurz (2084),1Deutsch says it is relational
and contextual. Those who totally rule out medratiould appear to regard power as

being in the possession of one party rather therrdmplex entity that it is.

A blanket ban on mediation can be seen as disenmpayyand according to Milne
(2004:315) reproduces the dynamics of an abuslaéaaship. It can infantilise women

by making decisions for them. Thoennes et al (1995)

Others object because they see mediation as abingedomestic violence as a crime
and as removing the issue of violence to a prif@igm where there is no accountability
and no sanction for the abuser. They also feelithamoves a woman'’s right to use the
legal process to protect her rights. There is atsobjection to the use of mediation on
the grounds that instead of being part of the pulgicord mediation settlements are

private and don’t impact on social policy.

Again there are very mixed views about these stdbjeith contrary findings from
different studies. Saunders (1998:4) cites Rosstesly which found that Canadian
courts consider domestic violence as irrelevacustody and access cases. This might

indicate that the court system is not guaranteetiieve what the opponents of

-20 -



mediation require. The expectation that mediatiooutd be involved in applying

sanctions implies a total misunderstanding of the hature of mediation.

Much of the North American writing raises the issdienandatory mediation with

clients obliged by law to attend mediation.

Most writers including Moore (1996:8) would havdided mediation as essentially a
voluntary process. Mandatory mediation raises asrguestions for the voluntary role
of mediation and, although the Irish position ismgavhat different, it is an issue that
needs to be addressed. However, according to Ri@064: 407) attitudes of clients

following mandatory mediation suggest a large ngj@re favourably disposed to it.

Safety is another of the issues raised concernegdjation where domestic violence is
an issue. Obviously it is of huge importance arnglthebe treated very seriously. Many
of the safety concerns raised can apply equalligedegal process. All writers would
agree that it is imperative that proper precautemestaken to ensure the safety of clients
and staff. Kelly (1996:381) says that to excludalia&on on these grounds comes from
concern and activism and is counter to reseamthctin show that mediation and he
cites Ellis as finding that mediation in comparisodawyer negotiation reduces abuse
following the process. All studies refer to the im@gtisms used by mediation to enhance

safety, namely the screening of clients and adequaihing of mediators.

The literature indicates that there is a livelyatelon the subject of appropriateness of
mediation. This is to be welcomed and encourageweyer, it is important that both
sides of the debate engage in an open and enquianger with each other and base all
discussion on sound research rather that conjeahdédeology. Much can be gained

by both sides from an honest debate on this topic.
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Chapter Three

Policy of the Family Mediation Service

The problems associated with mediating cases wdwrestic violence has occurred are
acknowledged by the Family Mediation Service inrpelicies and procedures for

dealing with such cases. A copy of the policy tadted as Appendix 2.

Safety issues are the primary concern accorditigisgolicy. ‘When working with
clients who have experienced domestic abuse, safeigs are pre-ordinate.” Family

Mediation Service (1999:2)

The policy and procedures of the Family Mediati@n&e clearly state the need for the
screening of clients. The policy is to interviewclkealient separately and the policy
document offers suggested questions that mighskedaof each person in order to

ascertain whether or not domestic abuse has ockurre

A check list of verbal and non-verbal cues as aglieferences to the different types of
attitudes and behaviours where there is domestiseaire provided to guide the

mediator in making a decision about the appropniegs of mediation in a specific case.

The policy lists categories where mediation maytaké place and also lists the
categories where mediation can be conducted fatigwhe screening of clients. It

outlines safety strategies to be adhered to whedation is to take place.

All writers and interested parties maintain thas iof the utmost importance to protect
the safety of people who avail of mediation servidéhe Family Mediation Service of
Ireland shares this concern about client safetyadsa implies concern for the safety of

the mediator in that ‘everyone should be safe fhamm’. Family Mediation Service
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(1999:2). The safety of the mediator is not alwiagéuded in the protocols and

procedures of services dealing with safety at niehia

However the policy of the Family Mediation Servieguires the mediator to take the
responsibility for not proceeding with mediatiorddists the steps to be taken if it is the
decision to terminate mediation. Family Mediatien&ce (1999:14). While this
possibly reduces risk to the person who has beesealit appears to place the mediator
at an increased risk. This is a concern and thieypdbes require that certain safety

procedures are put in place in each of its offices.

The policy and procedures of the Family Mediati@n&e appear to be similar to those
of other agencies that provide mediation in cadesrggdomestic violence has occurred.
Many articles describe very comparable proceduegsgtemployed in other services.
(Pollet, 2005; Kelly, 1996; Milne, 2004) The Audiaa Family Court Mediation

Service also adopts not dissimilar polices wheraekiic violence is an issue. (Haynes

and Charlesworth, 1996)

The policy and procedures as laid down by the Ramédiation Service indicate that it
takes very seriously the dangers associated witledtic violence. The policy attempts

to safeguard clients from these dangers.
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Chapter Four

Methodology

The method for this research was the documentalysia of mediation case files to
establish similarities or differences between ontes in cases where there was

domestic violence and where there was not.

Ideally a longitudinal study would be undertakerevehclients and mediators would be
interviewed in relation to their perceptions abatiether or not the Family Mediation
Service facilitates those who have experienced dtmeiolence to make separation
agreements. For this present research the time andlresources available ruled out
this more extensive type of study. Instead it viemight that an examination of case
records would elicit useful information that wowgve clear indicators whether or not
clients who had experienced domestic violence \iamiéitated by the Family Mediation
Service in making separation agreements. Documeatelysis of records can be a

valuable source of data. Johnston (1984:23)

It was decided to choose the cases from a yearewheras most likely that all would
have reached completion by the present. This ml#@005 as some of those cases
could be ongoing. Allowing for this, a year prior2005 was chosen at random. In the
chosen year 115 cases involving separating comm@es dealt with by the relevant
office. Any particular region of the Family Medi@ Service deals with a relatively
small number of people each year. In order to pi®wmaximum protection of the
anonymity of clients neither the office in questimor the year chosen will be identified

in this research.
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One of the cases transferred to another officeercoburse of mediation and there was
no information available about it. For the purpo§éhis research a total of 114 cases
were examined in order to discover if the Familydid¢ion Service facilitated those for

whom domestic violence was an issue to reach agneem

The Family Mediation Service stores the files selyuand so it can be established that
the files are genuine and were created by the stdlfffe Family Mediation Service and

that all notes included in them were contemporaseou

The files are primary sources of information. Thestionnaires that were completed by
the mediators at the time are deliberate sourced@ination as they were intended to
facilitate drawing up statistical reports. The soi@itten by mediators are inadvertent
sources in that they were written essentially aside-mémoirgather than a source of

research.

Each file consisted of the original intake quegtiaine completed by the mediator
during the initial meeting with the clients and thediator’s notes of this and
subsequent sessions. In cases where agreemergachgd a copy of the agreement was

included in the file.

Each of the 114 files was scrutinised by applyirggiastionnaire type form to extract
the relevant information. The form is attached ppAndix 1. Questions were posed in
such a way to produce responses which could beshrd&wn into percentages to allow
for comparison. This was achieved using a MicroBaftel spreadsheet which also

facilitated the presentation of the findings ingiriz format.

Initially ten cases were picked at random to asttessontents of the files to ensure that

they contained the relevant information and to tiestquestionnaire’ to be applied.
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This pilot study showed that the files did contagtevant information. It also led to a

refining of some of the questions regarding therimiation that was being sought.

Firstly, it had to be established if people whoengnce domestic violence seek
mediation at the Family Mediation Service of Irelamhen separating from an abusive
partner. The information was contained in bothithake questionnaire, where clients
can identify domestic abuse as a reason for theearsition, and in the mediators’ notes
when domestic violence is identified as an issuediscreening or subsequent

sessions.

The issue of gender in domestic violence is a ctiaes one. The research sought to
establish, in the cases under examination, whekhmestic violence was asymmetrical
or not in relation to gender. Mediators’ notes weased to discover whether violence
was perpetrated by the male or female partneribmids mutual. The knowledge of
who used violence in a relationship allowed an esgilon of what differences, if any,

existed in the outcomes depending on which genelgreprated the violence.

The debate about the appropriateness of mediati@merthere has been domestic
violence is a heated one. Whether victims or alsuséiate contact for mediation might
be a pointer to how people view the usefulnessedfiation. It could also indicate
whether people who have suffered from domesticevick themselves choose to attend
mediation. Having established the numbers of cadese violence occurred and the
breakdown of who carried out the violent acts iswaw possible to establish whether
abusers or victims initiated contact with the FgrMlediation Service seeking
mediation.

The information about who initiated mediation wastained in the initial intake form
which would have been completed by the administeataff in the office.
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The next area of research was to discover if digrto have suffered domestic violence
were advised to attend mediation and if so whasefeem. This is a standard question

on the intake questionnaire.

Much has been written about the appropriatenessreening for domestic violence. It
is the policy of the Family Mediation Service taividually screen all clients. To find
out if the screening process is effective mediaturtes were looked at to determine if

domestic violence was raised as an issue throwghdteening process.

In order to determine whether clients who have sgpeed domestic violence are
facilitated to make agreements the outcomes frain thediation were compared to the
outcomes from those where domestic violence waamatsue. Having attended the
initial interview / session there were a numbepadsible outcomes for the clients; that
they did not continue following the initial inteewv / session; they reached agreement;

they did not reach agreement or they returneddiv thlationship.

The reaching of agreement in itself is open torprtation and some can argue that
agreements can be made under duress. In ordeplarexhe possibility of agreements
being reached that were disadvantageous to thengicf domestic violence the content
of agreements in cases involving domestic violemers compared to cases where there
has not been violence. These were examined spabjifigith regard to parenting

arrangements, arrangements about family home, madgements about maintenance.

The types of parenting plans that were drawn ugwe&amined in relation to which
parent the children mainly stay with. The typepaifenting plans fell into the main
categories of; equal parenting, i.e. close to etjo with each parent; shared

parenting, i.e. overnight stays and regular timh wWie non-custodial parent; single

parenting, i.e. no overnight but visitation arramgats.
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The question of what happens to the family home alss examined to see if it was;
retained with male living in it; retained with fehadiving in it; bought out or
transferred to one person, or if it was sold.

Agreements about the issue of maintenance wergalsof this procedure of

comparison and it was sought to establish whayybae, was to be paid maintenance.

Process is a very important part of mediation duedet was also exploration of some of
the techniques used in order to see how mediaoigdted those who had suffered
violence in comparison with those who had not. fidsz=archer explored the following
areas; the number of sessions that mediators altaive use of individual sessions,
caucusing; checking with clients about the possytolf abuse of children and checking

if victims had support structures in place.

Having gathered this raw data from the relevang ¢iess it was then entered onto
summary sheets for each individual question. Tiperéis produced were next entered
onto a Microsoft Excel Worksheet to give percensageerages and graphs of the data

to allow for analysis.
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Chapter Five

Research Findings

The Family Mediation Service of Ireland is avaitddy people who are separating and
who wish to work out their own agreement with tlsistance of a mediator. The
purpose of this research was to establish if itifates people who have experienced

domestic violence to negotiate their own agreement.

Incidence of Domestic Violence

In the sample year chosen there were 114 casepafaing couples dealt with in the
office where the research was carried out. As geéigure 1-1 some 34 of these
couples had experienced domestic violence, asatefor the purpose of this research,

in their relationship.

Figure 1-1 Number of Couples who had experiencedastic violence.

n=34, 30%

@ experienced domestic
violence

| did not experience
domestic violence

n=80, 70%

A sizeable number of those in the sample attentfiag-amily Mediation service had
experienced domestic violence in their relationshipe numbers of couples attending
who have experienced domestic violence both jestiéind demands that questions are

asked about how these people are facilitated biF&neily Mediation Service. Different
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aspects of the mediation process and the outcamndiseflse couples were examined to
determine if the Family Mediation Service meetsrtheeds so that mediation provides

them a safe, fair and effective forum in which ematiate their own arrangements.

A lot of debate continues about the symmetry olsethetween the genders and whether
or not domestic violence is a gender issue. Otsteidies already cited (Cronin & O
Connor, 1993; Kelleher & O Connor, 1995; Bradleple2002; McKeown and Kidd,
2002; Mirrlees-Black, 1999; McKeown et al, 2004y@dooked at this issue and have

had varied results depending on the methodologyamrag.

This research into all cases from a one year tipaa sJanuary to December, in one
office of the Family Mediation Service shows thattbfemale and males who are

separating have used violence in their intimatati@hships.

Figure 1-2 shows that in the 34 cases involvindevice, the violent acts were carried
out by the male partner in 14 of the cases anthéyamale in 10 of these cases. The
remaining 10 cases stated that violence was mutuslimportant to note that in all
these cases the violence was disclosed by bothgparand both were in agreement

about the violence that had taken place.

Figure 1-2 Violence by gender of the perpetrator

Mutual, n=10, 29%

male , n=14, 42%

female, n=10, 29%
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In order to provide the maximum safety possibledibclients attending the Family
Mediation service it is the policy that all clierstge screened for the possibility of

domestic abuse.

There is an ongoing discussion about the effectissmf such screening but most
writers agree that everything possible should beedo ensure the safety of clients who
attend mediation. Thoennes et al (1995;9) quotiesilby various authors such as
Erickson & McKnight, 1990; Lerman, 1984; Marthal2889; Sun & Woods, 1989; who

make this point

Also debated is the best method for screeninditngresent study it is of note that in
all 34 cases, where violence had occurred, it wasaled in the initial screening session

by both parties.

Mediators operating in the Family Mediation Senatso carry out continuing
assessment for power imbalances throughout theseamiimediation. There was no

instance in the subsequent sessions of clientkdiag that violence had occurred.

Screening, no matter in which form it takes plae#es on both parties to the mediation
process revealing that violence has taken placexelis no method that can accurately
estimate if in any of the cases in this study tients did not reveal that violence had
occurred. If clients did not reveal the fact ofleitce it is a conscious decision that they
have made, for their own reasons in their own paldr situations, and must be

respected as such.

Many people hold the view that mediation is noappropriate forum for those who

have been the victims of domestic violence, esfigaidoen the victim has been the
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female partner, and should never be employed setbases. (Goundry, 1998;

Rimelspach, 2001)

Others question this view and point out that supbsition further removes decision
making from people who have already been disempvéMilne; 2004; Thoennes et

al 1995)

Initiation of Mediation

How do those in domestic violence situations théweseview the use of mediation? Do
people who have experienced violence in theirigrahip seek mediation when

separating in order to work out agreements witlr {pertners?

There is an important issue about which of thengastin the relationship, the user of
the violence or the victim, initiates contact witle Family Mediation Service seeking

mediation.

Examination of the 24 cases in the present studyrevhiolence had occurred, and was
not mutual, shows that the initiation of mediatismivided equally between victims

and perpetrators of violence.

Further examination shows that when the figuremftioe sample cases are broken
down by gender, Figure 2-1, Table 1, that the nitgjof female victims of domestic
violence opted to choose mediation as the foruhretp make agreements about

separation.

In the majority of cases where the victim of thelence was male it was the female

perpetrator who initiated mediation.
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Figure 2-1 Initiation of Mediation by Gender of Yo

25+
23
21
19
17+
154
13

m Did not initiate Mediation
0 Initiated Mediation

Bk oW~

male victim female victim

Table 1. Initiation of Mediation by Victim / Pexpator broken down by gender

Total | Male Victim | Female Victim| Male Perpetrator Female Perpetrator

24 2 10 4 8

In the cases examined where domestic violence bauatied it appears that women are
the ones who initiate mediation in most cases,robgss of whether they are the victims

or perpetrators of domestic violence.

Referrals to Mediation

Many of those who come to the Family Mediation 8@nare self referred having
learned about it from a wide variety of sourcedts are referred by professionals such
as counsellors, solicitors, social workers andnigrimation centres. In some

circumstances people are referred by the familytsou
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Figure 3-1 will show that none of the cases wergtoeferred. Solicitors referred the
majority of cases with a large number also selmaig. Counsellors were also a

prominent group that referred cases involving ddimesolence.

Figure 3-1. Referrals of cases where domestient®# was an issue

Self, 9 Solicitors,
Other, 2 / 13
Social
Counsellor, / Worker, 1
6 Info Centre,
3

The pattern of referral of cases by solicitors seldi referral is also evident in Figure 3-2
when the cases are broken down by gender of tipeator of the violence where the

male was the one who carried out the violence.

Figure 3-2: Referrals where violence was carriethguhe male partner

Self, 5 Solicitors, 5

Other, 1 \
Counsellor,
1 Info Centre,
2

Solicitors are also the predominant group referdingnts to mediation in cases where

the violence has been mutual.
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Figure 3-3: Referrals where violence was mutual

Self, 2

Info Centre,
1

Solicitors, 7

However, as displayed in figure 3-4, there is angean who does the referral when the
violence has been perpetrated by the female pdrtrike relationship. In these cases

referral is more likely to be by a counsellor rattiean anyone else.

Figure 3-4: Referrals where violence was carriethgudemale partner

Solicitors, 1
Self, 2

Social
Worker, 1

Other, 1

Counsellor,
5

While solicitors referred people to mediation ipaprs that relatively few of these had

court orders, such as barring, interim barringetsabr protection orders, in place.

Figure 3-5 shows the numbers of those who had codérs in place before starting

mediation.
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Figure 3-5: Prevalence of Court Orders in domeédiidtence Cases attending Mediation

40
35
30
25
20 -
15
10
s H W
0
Total Male violent | Female violent |Mutual violence
m No Orders 29 12
o Orders 5 2

Living Arrangements of Clients

The circumstances of those who attended mediateye aiso examined. The majority
of those who came to mediation were found to beaaly living apart. But as is outlined
in Figure 4-1 and 4-2 indicate that there were proogpnally more living apart in cases

where there was no domestic violence.

Figure 4-1: Living together or apart by where thess domestic violence.

Living together,
n=14, 41%

Living apart, n=20,
59%
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Figure 4-2: Living together or apart by where thees not domestic violence.

Living together,
n=18, 23%

Living apart, n=62,
77%

These figures were then examined in relation tdehgth of time that couples had lived
apart before attending mediation. Figures 4-3 addsow that there was broad
similarity between these two groups with people wiere living apart accessing
mediation services within approximately the sammeeframe regardless of whether they
had experienced domestic violence or not. The ntgjof both groups were living apart

less than six months when they started mediation.

Figure 4-3: Length living apart before mediationerddomestic violence had occurred

Never lived together,
1, 5%

>3 years, 2, 10%

1to 3 years, 3,

15% < 6 months, 9, 45%

6 to 12 months, 5,
25%
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Figure 4-4: Length living apart before mediationere domestic violence had not

occurred

Never lived together,
3, 5%

>3 years, 6, 10%

1to 3 years, 13, < 6 months, 31,
21% 49%

6 to 12 months, 9,
15%

These figures were then further analysed to firtdfdte fact that clients were living
separately or together had an effect on the outsdrmaveen those who had

experienced violence and those who did not.

Figure 4-5, clients living apart who did have viode in their relationship, and figure 4-
6, clients living together who did have violencdheir relationship, show that there
were differences in outcomes between those who kweng together from those who
were already apart when they attended mediatioegotiate their separation

agreement.

Figure 4-5 Outcomes, Living apart, cases involwitence

Return to
relationship, 0
Did not Continue, 4

Agreement, 8

No Agreement, 8
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Figure 4-6 Outcomes, Living together, cases inmgjwiolence

Return to relationship,
1

Did not Continue, 3

No Agreement, 0

Agreement, 10

These figures show that those clients who haverequeed violence in their
relationship and who are living together are mikely to reach agreement than those

living apart who have or have not experienced viote

These figures were next compared to those case®wiere had been no violence.
Figures 4-7 and 4-8 show the outcomes betweentglieimg apart and clients still

living together where there was no violence.

Figure 4-7 Outcomes, Living apart, cases with rodevice

Return to
relationship, 3

Did not Continue, 9

Agreement, 29

No Agreement, 21
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Figure 4-8 Outcomes, Living together, cases witlviolence

Return to relationship, 2

Did not Continue, 3 Agreement, 7

No Agreement, 6

When these cases are further examined it showabte -1 that in the 9 cases which
continued to mediation, where violence had beed byene partner and the couple

were still living together, agreement was reacimeali9 cases.

This is in contrast to the 13 cases in which caaipleo were living apart where
violence had been used by one partner. Out of thesases agreement was reached in

6 of them.

Table 2-1; Outcomes by violence and living circuanses

Living together Living apart

Male Violent, Totals 7 7
Agreement 6 4

No Agreement 0 3

Did not Continue 1 0
Return to relationship 0 0
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Living together Living apart

Female Violent, Totals 3 7
Agreement 3 2
No Agreement 0 4
Did not Continue 0 1
Return to relationship 0 0

Mutual Violence, Totals 4 6
Agreement 1 2
No Agreement 0 1
Did not Continue 2 3
Return to relationship 1 0

Table 2.1 displays clearly that in the cases wheeviolence had been mutual a
different picture regarding outcomes is paintethtuzse where one of the partners had

been violent.

Support systems for clients living together

In all cases of the couple living together mediat@corded that there were support

systems in place for the victim of the violence.

In all seven cases where the male had been vitilerfemale had obtained legal advice
and in four of the cases was also attending colimgeOnly one female reported having

sought help from a Women’s Support Group such aséfis Refuge / Women'’s Aid.

Two of the three men who had experienced violerm® their partner, and who were

still living with that partner, had obtained legalvice and the other had sought
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counselling. One had also involved the Social $es/and Gardai because of issues

involving their children.

Where there had been mutual violence and the caugile still living in the same
accommodation, three of the couples had sought éetyéce with two of them also
attending counselling. One couple had not obtalegal advice or counselling but said

that they had involved family in an attempt to ¢nel violence.

Process of Mediation and Outcomes of Cases

Having establishing the numbers attending mediaditected by domestic violence,
which of the parties had carried out the violendeg initiated mediation, the
proportions living apart and the timescale withiniet they accessed mediation
services the case files were then examined inoal#& the actual process of mediation

and the outcomes.

The outcomes of attending the Family Mediation ®erwere first examined for all 114
cases seen in the particular office during the $arygar. A comparison was then made

between those who experienced domestic violencerarsg who did not.

The first session with all couples attending theniiaMediation Service is an
introductory one where the nature of mediatiorxjsl@ned, where there is some initial
fact finding and where clients are screened indiaily for domestic abuse. Clients are
encouraged to then make an individual decisionrddgg the appropriateness of

mediation for themselves.

Mediators operate according to the policy and ptaces of the Family Mediation

Service as already outlined in Chapter 3 and agthalm Appendix 2.
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Figure 5-1 Outcomes for all cases

return to
relationship, n=6,
5%
did not continue,
n=19, 17% agreement,
n=54, 47%

no agreement,
n=35, 31%

A sizeable proportion of clients, 17%, did not emt¢o mediation after the introductory
/ screening session. Current recording methodstiquemaires and mediators’ notes, do
not consistently record the reasons why clientswdidcontinue so it was not possible to
obtain a breakdown of the reasons for they notigoimg. In some cases the reason may

not be known ass the couple did not make furthetae.

However as can be seen from figure 5-1 there avagincouples not continuing with
mediation to warrant examination. A comparison shtvat for those who have
experienced domestic violence in their relationsghgye is a higher rate for not

continuing after the initial session.

Figure 5-2: Percentage of those cases not congjriny experience of violence or not

25

20

15

10

@ Domestic Violence B No Domestic Violence
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The case files were next examined to provide a eoisgn between cases involving and
not involving violence in order to discover if teawere significant differences in the
processing of these cases. Such differences migidtsgme indication about how

mediators facilitate those who have suffered viocéen

The total number of sessions for each case was coednand the median for each was
calculated. Some differences were immediately appaas is evidenced in figures 6-1

and 6-2.

Figure 6-1: Median number of sessions to reacheageat

no violence violence male violence female violence mutual violence

Figure 6-2: Median number of sessions in casesewneagreement was reached

no violence violence male violence female violence mutual violence
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It is of interest that where there has been mutisdénce that the median number of
session taken to reach agreement is the higheditadtegories. Where the violence was
perpetrated by the male it took the same numbsesdions to reach agreement as the

cases where there was no violence.

Where violence was perpetrated by the female pastdecision was made much earlier

than all other categories that agreement couldheseached and mediation was to end.

The use of individual sessions for screening pwpatakes place during the initial
meeting between the mediator and the clients. ®alig this session it is at the
discretion of the mediator whether clients are sedividually in caucus or not. The
incidence of mediators using caucus was looked anather possible indicator of the
ability of the Family Mediation Service to facilieaclients where domestic violence was

an issue.

In cases where there has been violence sometireasdtliation is conducted entirely in
caucus type sessions. This is sometimes referrag $tiuttle mediation. In the cases in
this research one case was conducted entirelysriabhion due to a barring order being

in place and ongoing criminal proceedings concerassault.

Figure 7-1 shows that mediators were proportigrmalich more likely to caucus in
cases where there was domestic violence. In cagiesl@mestic violence mediators

used caucus in 55% of the cases compared with 27étethere was no violence.

These figures concerning caucus were further aedlgs to the outcome following

caucus as displayed in Figures 7-2 and 7-3

- 45 -



Figure 7-1 Frequency by percentage of Caucus iewni@nd non violent cases

80.00
70.00
60.00
50.00
m Caucus
40.00
@ No Caucus

30.00
20.00
10.00

0.00

No Domestic Violence Domestic Violence

Figure 7-2 Outcome by number of cases involvingestic violence re use of caucus

@ Caucus held
m No Caucus

Agreement No agreement Return to relationship

Figure 7-3 Outcome by number of cases not invghdamestic violence re use of

caucus

@ Caucus held
@ No caucus

Agreement No agreement Return to relationship
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The use of caucus is cases where domestic viotsmeared is more prevalent than in

those without violence, regardless of whether ts=@nds in agreement or not.

Agreements

The agreements reached by clients were examinedier to assess if there were any

marked differences or similarities between caseslwing domestic violence and those

where there had been no incidence of domesticrweleSpecifically the agreements

made by clients were looked at in relation to wdetisions were made about the family

home, maintenance payments, and parenting arramgeme

Agreements about the Family Home.

Table 3-1 shows the breakdown of those casesd¢bhahed agreement where there was a

family home. There were 17 such cases where vielead been involved which

reached agreement and 30 where there had not @ence.

Table 3-1 Agreements re family home

retained | retained | transferred transferred sold | other
by male | by to, bought out | to, bought out Total
female | by, male by, female
No
Domestic 1 3 3 15 7 1 30
Violence
Domestic 0 1 3 6 6 1 17
Violence
Table 3-2 Analysis of Agreements re family homegbyder of violent party
retained | retained | transferred transferred sold | other
by male | by to, bought out | to, bought out Total
female | by, male by, female
Male 0 1 3 2 3 0 9
violent
Female 0 0 0 3 2 0 5
violent
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The preferred option in the cases where violenceamaissue was the transfer of the
home into the name of, or buying out by, one ofggagies. This was followed by the

sale of the family home.

In the six cases where the person who was viotetitd relationship had the family
home transferred into his / her name this was dgreebuyout. In all these cases the

victim of the violence received at least 50% of vh&ie of the home and other assets.

Agreement about Parenting Arrangements

When the parenting arrangements made in the cassg &xamined were looked at, it
was evident that in the vast majority a sharedriarg arrangement was put in place.
This involves regular overnight stays and visitatud the children to the parent with
whom they are not primarily resident. Figures &l 8-2 display the difference in
arrangements between those cases involving violende¢hose where there was no

violence.

Figure 8-1: Parenting arrangements where therenbadeen violence

n/a, 5

Single, 2

Equal, 2

Shared, 28
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Figure 8-2: Parenting arrangements where therdobad violence

n/a, 3

Equal, 2

Shared, 12

In all twelve cases of shared parenting, wheresthad been violence, the mother was
the primary carer of the children and they wereniyaiesident with her. This was true
for five cases where the mother had been the iglariner in the relationship and two
where the violence had been mutual. In one caseavthe father had been the violent
partner was there equal parenting arrangementstwatbhildren staying roughly the
same amount of time with each parent. This wasals® of one case where the

violence had been mutual.

In eight of the cases parenting arrangements warapplicable as the couple had no
children or their children were no longer dependknjust two cases, where there was
no violence and there were shared parenting amaeges, was the father the parent

with whom the children had primary residence.

Agreements about Maintenance Arrangements.

Figure 9-1 shows a comparison of cases where Haetdeen violence with those where
there was none in relation to the payment of maaree. The comparison of the
percentage of cases where maintenance was andotvpaid by one partner to the other
shows that maintenance was paid in proportionatlyencases where there had been

violence.
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Figure 9-1 Percentage of cases where maintenarceaic
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A further examination shows that in all but twoesashaintenance was paid by the male

for the female partner and children or, as in tlagomity of cases, for the children only.

Table 4-1 Maintenance payments

To To To Male | To To To To
Female | Male & Female | Children | Children | Children
only only Children | & only by | only by by Both
Children | Male Female
No 1 0 0 4 19 0 0
violence
Male 0 0 0 2 2 0 0
violent
Female 0 0 0 2 2 0 1
violent
Mutual 0 0 0 1 2 0 0
violence

In one case where there had been violence by thaléepartner maintenance support
for the children was paid by both. In the otheresashere the female was the violent

partner maintenance was paid to her or to herldhildren.
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Chapter Six

Discussion of Findings

Some thirty four of the one hundred and fourteesesaxamined had experience of
domestic violence as defined for the purpose afissearch. While the sample is
limited to cases from a one year time frame inrdqaar region this is a clear indicator
that some couples who experience domestic violdncgtend mediation with the

Family Mediation Service.

Choice of clients to use Mediation

The figure of 30% of the couples who experiencedevice cannot be generalised to the
wider community as it refers specifically to theseiples who were separating and who
chose to attend mediation with the Family Mediamvice in this region. There are
couples who having experienced domestic violencead@eparate, or who when

separating choose methods other than mediatiochieee their aims.

Whatever of the arguments, already outlined, far against the use of mediation in
cases where there has been domestic violencel#@asthat some people who have
experienced violence in their intimate relationstiyg who are ending that relationship

do choose to attend mediation.

The choice of those who have suffered violence agemew arrangements through
mediation needs to be respected, otherwise thergesy clear risk that these people
could be further disempowered, (Milne, 2004), byarded as infants (Thoennes et al,

1995), and be treated as being perpetual victiwegpiable of decision making.
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The Family Mediation service stresses the volumatyre of mediation; that clients
decide for themselves whether or not to use medhias a forum for working out
agreements. Of those who attended the initial sange introductory session 17% did
not continue with mediation. This, at first readingay seem a relatively high
percentage but it is a pointer to the fact thant are encouraged to make a decision in
that first session about their use of mediationtarithe fact that it is the policy of the
Family Mediation service that they are allowed ¢ost without being pressurised into

attending.

The fact that it is made very clear that mediatsoa voluntary process, and that it is for
the client to choose, clearly is of great impor&atevictims of domestic violence so
that they are not placed in a situation where ttaaybe intimidated into attending

mediation and into making agreements that are agtirir best interests.

Figure 5.2 shows that of those who choose notmdirnae after the initial session there
is a higher percentage among those cases wheeehthgibeen violence in the
relationship. This would seem to show that victmhslomestic violence are

encouraged, and are allowed, to make a choice ghentattendance at mediation.

The importance of the voluntary nature of mediat®ohighlighted in most major works
on mediation. (Moore, 1996) Another aspect ofvbleintary nature concerns the
means by which clients come to attend mediatiothigiresearch the initiation of

mediation was evenly divided between victims ang@eators of domestic violence.

Often mediation has been initiated after consultatvith other services or professional.
Figure 3-1 shows that where there has been violgrgmajority of clients have been in
contact with other services or professionals an liead some advice before contacting

the Family Mediation Service.
-52 -



However, the figures for the initiation of mediatineed to be examined in more depth.
Those who oppose mediation in cases where violeas@ccurred argue that it places
the victim at a further disadvantage. (Maxwell, 89%he figure of 50% of mediation
cases where there had been violence being initiatgubrpetrators of domestic violence

might be seen to support this argument.

It is important to note that following initial caadt with the Family Mediation Service
the other party in the relationship has then toerantact separately to confirm that
they are interested in attending an initial introiuy meeting. If they choose to do so
only then they are offered the opportunity to altére initial meeting. Having been
informed of the nature of mediation and having beeened for domestic abuse and
violence at the initial meeting they then decidesthler or not to use mediation. So,
although the perpetrator of the violence may maksdritial contact, at all stages the
victim is given a clear choice to participate ot.rkhis is reinforced when the person is

seen privately by the mediator at the initial soneg session.

The mediator also has an input into the decisiarotdinue mediation or not. If the
mediator thinks that it is unsafe for mediatiorcémtinue or if there is a question about
the capacity of a person to engage in mediatianyfatever reason, the mediator has

an obligation to terminate mediation in a mannat tk safe for all concerned.

With these safeguards in place this research sbhmtsome people who have suffered
violence in their relationship choose mediationhesr preferred method of working out
details of their separation. The fact that victiohslomestic violence choose to attend

mediation places a responsibility on the Family M&dn Service to ensure, as far as is

possible, their safety and that of its staff. Iderto discharge this responsibility it is
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necessary that mediators are aware when they atiating in a case that involves

violence.

Screening for Domestic Violence

The use of screening to establish power imbaladaedo domestic violence or abuse is

recommended by almost all services dealing withimig of domestic abuse.

Its value is underlined by this present study whieeeviolence in all 34 cases was
revealed in the initial screening / interview wikie clients. The type of screening used
is also important and the use of individual sessias is the policy of the Family
Mediation Service, seems to afford the best oppdstdor a person to express their
fears or needs in cases where violence has beieawmn Girdner (1990) states that an
individual interview with the client is an effectivmethod for screening. This is the

current policy and practice of the Family Mediat®ervice,

The fact that in all the cases in this study whepéence was involved it was revealed at
the initial screening session would point to thet taat the Family Mediation Service

facilitates the disclosure of domestic violence.

One of the methods employed in helping ascertdimeife has been violence in a
relationship is to check for the presence of cotdters such as barring or safety and
protection orders. Figure 3-2 shows that relatively clients have any such orders from
the courts. When this figure is linked to the numsheho have sought legal advice and
who have been referred to mediation by a solickaure 3-1, it indicates a reluctance

on the part of clients to obtain court orders.

This may seem to be a paradox given the successent times of different interest

groups having successfully portrayed domestic wicdeas a criminal matter and the
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success of having this view largely accepted byespadhe media, and the legislature.
Considering that these victims have sought adwvickigformation from various sources
and are in the process of ending their relationgiegdindings that few avail of court
orders may be further evidence that those who baffered violence are not totally
powerless and do make decisions based on whategeayd as being in their own best

interests when they decide how to end their relatig.

There is an interesting anomaly in the referraiguie 3-4 shows that where the female
has been the one to use violent behaviour thantjerity of referrals come from

counsellors.

Perhaps female domestic violence has not yet hemressfully portrayed by the

relevant interest groups as being a criminal leggle in the same way as male domestic
violence has, and that as a result it is stillérgegarded as a relationship issue. This is
useful information for the Mediation Service amiy have a bearing on how victims
and perpetrators in such situations view themsednesapproach mediation. It may also
help inform mediators how they themselves mighinfleenced by society and be

predisposed to view cases involving violence byfémeale partner.

In accepting couples who have experienced violgme€-amily Mediation Service

undertakes to facilitate them work out their owpasation agreement.

To evaluate whether or not the Family Mediationvider facilitates couples who have
experienced violence to work out their own agreemeame of the many variables that
exist in all cases were looked at. Where it was skat there were no apparent
differences due to these variables a realistic @ispn could then be made between

cases with violent behaviour and those where tivaseno violence.
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Appropriate Time for Mediation

One such variable concerns the appropriate timenfiation to take place. The
‘ripeness’ of a case so that it may be amenabheddiation is the subject of its own

research and debate.

In this current study the cases were examined frenpoint of view of whether or not
the couples were living apart and if so for howgomhere was great similarity between
the two groups, those who experienced violencayrgig-1, and those who did not,
Figure 4-2, in relation to the proportions livingaat. This proportional similarity in
relation to the length of time they had been apeftre attending mediation also existed

in the two groups, Figure 4-3 and Figure 4-4.

This allows the assumption that whether or notupt@were living apart, or the length
of time they were apart, should not affect the cangons between those who

experienced violence and those who did not.

Gender

Within the group which had experienced violencedlae some differences. The first
most noticeable one, and one which generatesdd thscussion and controversy,

concerns who is responsible for the violent behavio

The findings in this research, Figure 1-2, show tha responsibility for violent
behaviour is divided among the parties. Becauskeotontentious nature of the debate
around gender symmetry and domestic violenceimportant again to emphasise that
these findings are limited to this particular reshagroup and cannot be extrapolated

into society in general.

-56 -



The finding in this research that in 42% of theesasxamined the violent behaviour was
attributable to the male partner, in 29% to thedlnpartner and in the remaining 29%
was mutually attributable raises the question efrtature and dynamic of such violence.
Is the motive of a male being violent towards adenpartner the same as a female
being violent to her male partner? The cases wihere was mutual violence raises the
guestion of the dynamic that is at work in thessesaas opposed to the other two

scenarios.

There are many theories put forward about the aatnd dynamic of domestic violence.
Brewster (2002) suggests they fall into three brestégories, psychological,
sociological and feminist and makes the point tltabne theory gives and adequate

explanation for domestic violence.

The issue of exercising control and power overrénga has gained widespread
acceptance as being a primary factor in most nmaeedtic violence against females.
Some, however, would contend that it can also tésarh a feeling of powerlessness in
maintaining or controlling the relationship as tieyuld wish. (Rodney, 2001) An

inability to be truly intimate in a relationshipasso thought to be a factor in some cases.

The theory is hypothesised that female to maleewicd operates from a different
perspective and that it is often the result of defence and as a result the men in

guestion do not experience control. (Buckley eP@06:4)

Others would contest this view and a survey camwigdwith forty men who were
victims of domestic violence ‘found that the efieon them are broadly similar to the

effects on women.” Amen (2003:8)
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Female perpetrated violence on male partners ierstabd by others to be the result of
frustration at lack of communication and engagenrettieir relationship. This view too

has been criticised as merely excusing violent eha by females.

Where violence is truly mutual and not a case ougee self defence there seems to an
altogether different dynamic at work. One possipik a lack of any negotiating skills

at resolving ongoing leading to frustration andpipr@priate expressions of anger.

As there may be different dynamics at work depemadim the gender of the person
responsible for the violent behaviour there mayl Wwelimplications for the process of

mediation that mediators should be aware of.

Length of Mediation

The research shows that the number of sessionsedda reach a conclusion in
mediation varies depending on who was responsilthe violent behaviour. This is
true regardless of whether the conclusion is aeeagent or the decision that agreement

cannot be achieved.

Figure 6-2 and 6-3 would point to the fact thar¢hie a different dynamic at work in
the different types of cases based on the gendeeqierpetrator and where the violent

behaviour was mutual.

That mediators in the Family Mediation service &kad cases continue over a relatively
long number of sessions when there is a possiliditpgreement is a strong indicator
that they do facilitate clients come to agreemardriticism of many of the court related
mediation programmes, especially in the U.S.Ahg& time limits are imposed on their

work.
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Use of Caucus

Another area that was examined was the mediatsesbficaucus in the chosen cases.
Figure 7-1 shows that mediators were more likelyge individual caucus sessions
when they were aware that violence was an isstheeiglients’ relationship. It is a

pointer to mediators being aware of the necessitgke adequate care to provide for the
safety of the clients and their willingness to attaem every opportunity to reach their

own agreement in mediation.

Agreements

Comparisons were made to see if there were anyrrddferences in the agreement
outcomes of cases where there had been violence/fzer@ there had not been

violence.

Along with comparing the cases with no violencéhimse where there was violent
behaviour interesting trends and patterns wererebdaevhen the cases with violence

were compared to each other depending on who thenge is attributable to.

Agreements re Family Home

At first appearance the figures in Table 3 coulceghe impression that female abusers
are favoured, in that the family home was boughtbywr transferred into her name in

3 cases and sold in another 2 of these cases.

In 3 cases where the male had been violent thdyfdimme was bought out by or
transferred into his name but in 2 it was boughthyuor transferred into the female’s

name, and the family home was sold in another 8cas
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However these cases need to be further examingetéomine if there are patterns that
would indicate that victims of violence were notrigetreated fairly in their agreements.
If there were any such indications they would raisgous questions about the fairness
of the process for them and would call into questtee ability of the Family Mediation

Service to broker fair agreements for those wheelesperienced domestic violence.

In the instances where the family home is boughbguor transferred into the female’s
name this seems to be in keeping with the majofigases where there is no domestic
violence involved. Usually it had to do with thetfgéhat the female was more often than
not the primary carer of the children of the r&aship. This was the circumstance in

these three cases where the female partner had/lméent in this study.

The three cases where the male had been violertharfdmily home was bought out by
or transferred in to his name could seem to indieabias towards the male who was
violent but as already outlined in each of thesesat was bought out with at least 50%

of the equity going to the female partner.

In the cases involving violence there is a higherdence of the family home being sold
than in the cases where there was no experiendgelefhce. Perhaps the desire of both
parties to move away from a home where there aeetlean pleasant memories could be

a feature in their decision to sell.

From a victim’s point of view it might also seemlte safer to move to a new home
over which they would feel the perpetrator of th@ance would not think they had any

claim of ownership or territorial rights.
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Where control was the issue involved in the viogetie victim might feel safer in a
place where they had not been subject to contgobighaviours in the past and could

feel freer to make a new beginning.

The arrangements made by couples concerning tleatoag of children also seem to

have been a factor in deciding the outcome of@haly home.

Agreements re Parenting

Parenting agreements where there has been domiedticce are a contentious issue.
Some people opposed to the use of mediation fegldan be used by a violent partner

to gain access to their ex partner.

Others feel that sometimes children may be atassktudies have indicated that
children might be more at risk where there has leenestic violence. Ooms (2001;
244) refers to studies that indicate that ‘thergraaving awareness of the co-occurrence

of domestic violence and child maltreatment’.

The majority of cases showed a preference for @sysf shared parenting with one
parent being the primary carer with whom the cleitdstayed most of the time. In these
instances the other parent had very regular tintle the children including regular

overnight stays.

In all but 2 of the entire cases involving deperidgridren the mother was the primary
carer. In a small number of cases arrangementswade so that there was no, or very
little, contact between the parents themselvedy ghtldren being picked up by
grandparents or other family members. This maytdoian awareness on the part of
victims and of mediators of the danger that castdrr victims of violence post

separation.
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While there were notes in some cases of mediatnim@ enquired about the risk to
children there were insufficient records to be dblbave a definitive view of how

frequently the issue was addressed.

In a small number of agreements it was statedttieabvernight stays by children were
to take place in a grandparent’s home or the hdma@ather relative. In one case Social
Services and the Gardai had been involved by thenpaprior to their coming to

mediation.

Agreements re Maintenance

Another indicator of whether agreements made betweetners where violence has
occurred are fair is the pattern of maintenancengays that are agreed. In this research
these were compared with the maintenance arrandsrmogthe couples where there had
not been violence. The percentage of cases whdrganance was paid was
proportionally higher in cases where there had vé@ence than where there had not

been violence. Figure 9-1.

In the majority of cases where here had been nenge maintenance was paid for the
children only by the male. Where the male had hé&lent maintenance was paid to the
children and the female in 2 cases and in anotloas@s to the children alone. While the
numbers involved are too small to draw definitiemcusions there is certainly no
indication that female victims of domestic violerave treated any less favourably than

those who have not suffered violence.

Where the violence was mutual or carried out byf¢ingale maintenance was again paid
to the female and to the children. This reflecesfdrct that the female was the primary

carer for the children.
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Overall, in considering the agreements reachee tisano indication from the
perspective of maintenance, parenting or decidimutthe family home that those who
experienced violence in their relationship had isicgmtly different outcomes in their

agreements from those couples where there hadeeot\iolence in their relationship.

One area where there was a noticeable differensébetaveen the outcomes for those
who had experienced violence and were still liiogether and those who were no

longer living together. Figure 4-5 and 4-6

Where the couple lived together and there had beéence the majority reached
agreement in contrast to the couples living aphere there had not been violence. In
five cases where the couple were still living tbgetthe male had been violent, in four

the female had been violent and one case involugdahviolence.

It could be hypothesised that because the couplesigred the same accommodation
that there was more urgency and focus about tlegiotiations in contrast to couples
where they already had separate living arrangemattesnatively it could be argued
that because of their living arrangements thahtdiéelt under duress to make

agreements.

The indicators used to evaluate the other casesimeifime same with these in that
outcomes with regard to family home, maintenanakparenting are remarkably
similar to all the other cases where violence w@san issue. In one case where the
male had been violent it was agreed during mediahat he would live elsewhere. It
would appear that despite the higher rate of ageeéthat there is no evidence that
these agreements were made under duress or th#teliaontained anything to

indicate unfairness in the process.
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Chapter 7

Conclusions

This research set out to ascertain whether or@oFamily Mediation Service of Ireland
facilitated those who had experienced domestienict in their relationship to

negotiate their own agreement when separating.

The study chose a sample of all cases over a @rdiggescale from one office of the
Family Mediation Service and examined these by @ing the outcomes of the cases
involving domestic violence with those where thess no violence in relation to the

outcomes.

All stages of the mediation process were includetthé study through the examination

of the case files and mediators’ notes.

The first conclusion of the research was that soouples who experienced violence in

their relationships do attend mediation when entlegy relationships.

They made up a large enough proportion of the tataiber of clients for it to be stated
that the issue of domestic violence is one the Favhediation Service needs to be

aware of, to regard very seriously, and make sppomision for.

The evidence showed that where violence occurrealild be carried out by either or
both of the partners in the relationship, everoifin the same proportions between the

genders.

The fact that domestic violence can be carriecogudither partner or by both has

implications for the Family Mediation Service.

-64 -



It means, firstly, that there cannot be a presumngtiased on gender by the Family
Mediation Service about which partner is resposesibt violent behaviour. This
reinforces the need for an effective screeninggssavhere mediators are open to all
possibilities and afford victims and perpetratdrda@amestic violence every opportunity

to make the fact of violence known.

Mediators need to be aware of the possibility ahdstic violence in every case they
deal with in order to provide the best possibleelef safety for their clients, other staff

of the Family Mediation service, and themselves.

This awareness is also necessary if clients doe fgiven the opportunity to negotiate an
agreement free from intimidation or duress. It barconcluded from this present
research that screening was an effective methbéling discover the existence of

domestic violence and possible imbalance of powerrielationship.

To ensure that the Family Mediation Service doe® tza effective screening process
the screening methods employed need to be revipesgadically and there should be a
dialogue with other mediation services in otheatans with a view to keeping pace

with what is accepted as best practice in this.area

The research showed that the female partner iretagonship was the one more likely
to initiate mediation, regardless of whether she walent in the relationship or the

victim of violence.

The majority of referrals come from solicitors mstances where there has been
violence in the relationship with the interestimgpaaly with referrals from counsellors,

already referred to, in the case where the femadebleen the violent partner.
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There were apparent differences in the time takerdch decisions in the cases
examined depending on the gender of the persog ugience. A conclusion from this
fact is that there are different factors and dymanat work in these cases. There are
obvious implications for the management of thesesaThe Family Mediation Service
does not explicitly set a limit on the number asiens allowed for each case.

However there are limited resources and there reagnplicit or unspoken limits within
which some resolution of a case is expected. Tisareed for awareness that because of
their nature some cases will take more time thharstif the clients are to be afforded

an opportunity to reach agreement.

In informing clients of an expected time frame afdiation the explanatory literature of
the Family Mediation service and mediators will shé@ take into account the different
types of cases they are dealing with. The use afvarage number of sessions based on
all cases should be avoided as it could lead tmaesof frustration if they feel that they

are not achieving decisions within that timeframe.

The majority of the clients in this research atiegdhe Family Mediation Service,
regardless of having suffered violence or not, &part from their partners and are less
than six months living apart. A significant mingrére still sharing the same

accommodation.

Having compared the cases studied there would appé& a great similarity in
outcomes between those cases involving domestiendge and those not. Likewise
when the contents of the agreements between thgrvups were compared there was
no evidence that victims of violence fared anydyettr worse than people who had not

experienced domestic violence in their relationship
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Having examined a sample of cases from one regivartg a one year time frame it
appears that the Family Mediation Service did ftaté those who have experienced

violence in their relationship to negotiate theAmpagreement.

Furthermore it can be stated that the Family Meshia®ervice facilitated couples in
whose relationship there was violence in other wajie reaching of agreement at

mediation is not the only favourable or useful oate for a client.

For some couples a decision was made at sometpairthey could not negotiate an
agreement and that other methods would have tonipéoged in order to come to an
arrangement concerning their separation. For miaigyntas a positive outcome in that it

clarified what they needed to do.

In some cases having attended the initial meetidgcésion was taken that mediation
was not the preferred forum for them to negotiatetdement. This in itself could be
seen to be an empowering act, especially if oneumascustomed to being encouraged

and allowed to make decisions due to domestic naae

From the comparisons in this study it can be categuthat the Family Mediation
Service of Ireland does facilitate couples who hexjgerienced domestic violence to

negotiate their own agreements.
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Appendix 1  Questions posed of case files

Case No.
Domestic Violence YesO No [

Perpetrator Malé&l Femaled MutualOl
Initiation of Mediation Victim O Abusei]

Where not Mutual

Victim Initiating Male Femald
Abuser Initiating Mald] Femaldl
Supports in Place Yes[] No [ Not Recorded
If Yes: Legal Advicddd Family Informedd  Counsellind]
Support Groupd Frienddd
Court Orders in place Yds NoOl
Barringl Interim Barring Protectior] Safetyl]
Living Apart YesO NoO

How long u 6 monthsl 6 months — lyedr 1- 3 yeard] 3years +[]
How long since last incident of d.v.

u 6 monthdd 6 months — 1yedr 1- 3 yeard] 3years ]

Allegation of Children abused Yes[Ol NoOl

Record of question being asked re abuse of childfeal] No [
Outcome
DNC[O  Agreement[] No Agreement [ Return to Marriagé]

No. of Sessions

Caucus Used Yed] No O

No. of Sessions
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Cases with domestic violence advised to attend matibn?

Referred by? Solicitddd  court/judgd] social workei]

counsellor O otherd

Yesdd No[O
information centré&l

Was the issue of domestic violence raised throughe screening process?

Yes[

Agreements

No O

What type of parenting plan was drawn up in refatmwhich parent children

mainly stay with?
n/a 0 equal parenting]

single parenting

shared parenti

Wr;y with)
mother

fatherd O mother fathéd
victim[ O abuser victi O abuser
What happens to the family home
retained with male living in it retained with female living in it]

bought out or transferred to malel ~ bought out or transferred to femdlé

soldd division of proceeds from sale 50/80 othe
—
% male female victim abuser
Is maintenance to be paid Yed] No [
If yes, is it

paid to female only(d paid to male onlil paid to male and childrehl
paid to female and childredl paid for children only by femalel paid for

children only by malé&]
paid for children by both parenis

-73 -



Appendix 2

FAMILY MEDIATION SERVICE

POLICY AND PROCEDURES WHEN ISSUES OF DOMESTIC ABUSE

PRESENT AT MEDIATION

Mission Statement

The Family Mediation Service recognises Mediatisraarocess that empowers couples
to achieve a strengthened awareness of their oulityals make fair and lasting

agreements. The mediator works with the good i @acson.

Domestic Abuse creates serious power imbalancesdigples, whereby one partner is
in fear of his or her spouse and cannot make agreenstanding in his or her own

power.

The abuser is concerned with issues of power anttalaand is attempting to make his

or her agreement from that place.

The Family Mediation Service aims to work to creatdety for couples and their

children.

When working with clients who have experienced dsticeabuse, safety issues are
pre-ordinate. The mediators’ ethical commitmenthist everyone should be safe from

harm.

Procedures for Best Practice

(2) The Mediator will meet with all clients sepaigtat Intake Session to assess

with each person their ability to mediate and t@en for Domestic Abuse.

(2) In order to proceed with Mediation with a coaipthere domestic abuse is an

issue, the domestic abuse has to be out on the tabl

-74 -



®3)
(4)
(@)

(b)
(©)

(d)
(e)

(f)
(5)

(@)
(b)
(©)

(d)

(e)
(f)

(¢))

Where this is not possible the Mediator mughieate safely.

Cateqgories where Mediation May be Appropriate

Abuse is on the table, and both parties agremfety procedures as requested by

the mediator.
The abused person has support structures ée.pla

The victim has the ability to identify his/hewn needs and not compromise them

due to past control and abuse.
The victim has no fear of retribution.

Economic abuse is not present to undermineathibty to mediate and live

separately.
Ongoing assessment of appropriateness foratiediis checked.

Cateqories where Mediation is not Appropriate

Where there is ongoing violence or fear ofefale abuse.
Where the abused party concurs with the recamaiaigon for no mediation.

Where the abused party wants mediation but r@assense of his/her own

entittements and needs and no sense of fairnessmdnerself.

Where the abused person cannot concentratécisoffy and make decisions

because of the stress he/she is under.

Where the abused person is in ongoing dangkhas taken no safety procedure.
Where the mediator assesses that the abusrgerpacks the capacity to mediate:
is unable to accept responsibility for his/her aetions

is unable to mediate in good faith

is unable to accept that the other person hasaepaterests and rights

is unable to comply with agreements

has feelings of entitlement and ownership

When the abuse cannot be "put on the tablefadse the abused person is not

able or willing to allow it.
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(6) Checklist for Screening for Domestic Abuse during Mdiation Sessions

a. Obvious indicators are when the issue of a m@mrder or violence is raised at

intake.
b. Verbal Cues
(@) Does one client speak for the other?
(b) Does one client attempt to take charge of thdiation session?
(c) Does one client agree to unreasonable demanite lwther?
(d) Are there permission words used?

C. Non Verbal Cues

Personality types are not an indicator of abuséh Bbusers and victims can present in a
vast range of ways from pathetic to self confidant charming, from reactive and
aggressive to quiet and crying. However the follggvnon-verbal cues may indicate

abuse:
(@) Does the victim appear to be nervous, agitgigging, moving a lot, shaking?
(b) Does the abuser exhibit a tense control of &iffierself?

(c) Is there a way that signals are passed bykihsea to the victim, with their eyes or

by other means?
(d) Does the abuser sit slightly behind victim?

d. The Mediator's Gut Reaction

When the mediator pays attention to their own nuive reactions to the male and
female client this will help in making an assessmetow you feel about the abuser is
probably how the victim feels about him/her e.grngdor abuser or scared of the

abuser.
(@) Do you feel flattened to the wall by thriser client?
(b) Do you pick up agitation in the victim?

e. Attitudes and Behaviours where there is abuse in threlationship

(a) If abuse is on the table does the abuser sdgonsibility -
how much responsibility does he/she take - asalhe, fully?

-76 -



(b)
(©)

(d)

(e)

@)

(b)
(©)

(d)

(e)

Does the victim take responsibility for the ab®

Has the abuser had counselling, been in gragirg with abuse - shown that

she/he has changed or is in the process of growth?

Has the victim had counselling, been in a grolget allows him/her grow in

his/her own authority and self esteem or is inghaeess of growth?
Does the abuser own weapons?

General Attitudes

At base does the abuser show narcissistiodes e.g.

(1) Not caring how much money the rest of the fgniiave so long as

his/her financial needs are met.

(i) Putting his/her own needs above the childrdliBhey must do as | say

no matter how they are feeling").
Does he/she at base show a hardness, coldméssher attitude to his family?

Does he/she talk about the marriage in termsagfitional stereotypes indicating

ownership and control patterns in the relationship?

Is there an obsessiveness in how the clierdsribe or show the attitude of the

abuser to the victim e.g. "l adore him/her", follhim/her, watches him/her?
Is the projected image of the ideal husbandvéfelunrealistic?

The attitude may not mitigate against mediationreas if the consequence is fear
this will mitigate against mediation. It's not thehaviour but the consequence of

behaviour that is important.

Other Indicators

(@) Is the victim or family isolated?
(b) Does the abuser have the complete charfieanfces?

(c) Do any of the children have problems withadéquate explanations?
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h. Assessment

Control

High Medium Low
Abuse

High Medium Low
Violence

High Medium Low

The attitude may not mitigate against mediatiorenghs if the consequence is fear
this will mitigate against mediation. It's not tbehaviour but the consequence of

behaviour that is important.

(7) How to Screen

The following steps follow a procedure that canvagied depending on each

situation, particularly in relation to handing resgibility to the abuser client:

Confidentiality

Confidentiality is offered at the end of each safmmeeting. On occasion the
mediator may need to discuss confidentiality eaifiehere are concerns about

one party being victimised.

Question by Mediator

Is there anything that you have said in this nmgethat you would not want

repeated in joint session?

If client says "yes", discuss with client the imeptions of this for proceeding with

the Mediation process.

Step 1In joint session say to couple
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' would now like to meet with you both separatdlize purpose of meeting with each of

you like this is to find out if mediation is a reasble way for you both to sort out your

issues'.

Step 2If you have concerns about abuse ask the persothygumight be the abuser to

meet you first otherwise just ask one person tedd¢he room.

Step 3Say to first client you interview:

(@)

(b)
(©)
(d)
(e)

]
()
(8)

(a)
(b)
(©)
(d)
(e)
(®
)

(h)
(i)
1)

'‘As you know, mediation is about good decigiwaking. | want to ask you about

how decisions were made in your relationship'.
So, how do you and your partner make your d@ts®
What happens when you don't agree?

Has there ever been violence between you?

If there is a barring order ask why was thiketa and ask follow through

guestions.
If violence has been mentioned in joint ses®®&plore this.
Ask more specific questions about types ofarack.

Suggested Questions for Screening for Domestic Abris

How were decisions made in your marriage? @ieean example.
How do you feel about that?

How did your partner feel about that?

Any other ways decisions were made?

What happened when you were unable to agree?

How were arguments handled?

Do you have any concerns about mediating insdrae room together with your

partner?
Are you fearful of your partner for any reason?
Has your partner ever threatened or hurt yoany way?

Has there been violence between you?
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(k)

Has he/she ever hit you or has any other tygehgsical force been used towards

you?

If yes, what happened? - Ask for details.

() Does your partner control most of your dailyi@ties?

(m) Do you control most aspects of your partnée? |

(n) Have you ever been violently or constantlygeal of the other?

(o) Have you ever called the police, requestedodeption order or sought help for
yourself as a result of abuse by your partner?

(p) Do you believe you will be able to communicatigh your partner on an equal
basis in mediation sessions?

(@) How would you like decisions to be made in nagidn?

(n  What would the two of you need for that to happ

(s) Whatis it that concerns you most about meatjatiith your partner?

(t) In mediation, each person needs to be abledtem that the other person might
disagree with them. How do you think your partneuld react if you disagreed
with him/her about money or children or whateveseeh mediation?

(u) What about anger? How do you handle anger? Howou and your partner act
when angry?

(v) What types of things make your partner angry?

(w) How will I know that your partner is feeling gry in mediation?

(x) How will I know that you are feeling angry?

(y) What are you afraid your partner might do tal@mine mediation?

(z) What might your partner think you would do tedermine mediation?

What could you do to assure him/her that this moll happen?

Termination

If abuse is evident say to abuser client whiledpagate session, 'l have concerns about

how mediation will work for you based on some tlsirthat you have said about how

decisions were made'.
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Step 4Ask to see the partner. Go through same questimhprcedure. Check if they
are in fear of their partner. Check if he/she wasear in the past and how he/she has
moved from that place if he/she no longer fears/iem Ask about how she/he is

controlled, abused and physically abused in detail.
Check that he/she has a safety plan and if notheiim construct one

i.e. having the phone number and address of aeefihgt the children know how to
telephone the guards and depending on the leth&litiie situation if she/he needs to

have a bag packed. Check if she/he knows how ta batring order.

Step 5Ask the victim if he/she would like to leave attiséage and that you will talk
with his/her partner. Ask if they are travellingtire same car and if so what this is like
for him/her. Is there a risk to him/her if mediatiz ended by the mediator? This will

determine what you say to the abuser and whetlenaltan leave first.

Step 61f victim leaves first, return to the abuser antl ém/her that in your opinion
mediation will not work, reiterating the reasonuygave them in the first instance.
Explain that there was no point in bringing theestparty back and you asked them to

leave.

Step 7Where the decision to terminate is made by the Btediand/or victim and both
parties return to mediation session together wigdiator, the Mediator explains that
their history of decision making is such that m&admwould not be suitable. Be aware

that confidentiality cannot be broken.

(9) Safety Strategies if Decision is Made to Proceed thiMediation

(a) Establish ground rules
i. Be clear that violence is unacceptable.

ii. Freedom from violence is non-negotiable. Thetitn should not make any
concessions (to change his/her behaviour or basaay property, money, or

time with children) in exchange for not being bedte

iii. Threats of, or behaviour indicating imminembdily harm to the victim, the
Mediator, or any other person, are exempt from identiality and will be

reported.
iv. Parties do not interrupt.
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Vi

Vil.

(b)

(€)

(d)

(e)

]
(9.

(h)

(i)

()

(k)

0

(m)
(n)
(0)

P

No intimidating behaviour.
Require parties to attend individual or groguuselling for abuse prevention.
Written ground rules acknowledged by signasure

Address the need for Protection Order (espgdfaliolence recurs).

Facilitate having a support person or advoéatehe waiting room or in the

session.

Stagger the arrival and departure times ofghsies. Arrange for the abuser to

arrive first and leave last.

Provide adequate space, don't seat couplegfaeioh other. Allow the victim the

seat closest the door.
Adopt the policy of not allowing the abuser {mog Mediation.

Establish a signal which will indicate intinaiibn or the wish for caucus or the

wish to end the session.
Limit contact between parties.
Question any agreements which allow frequentas of the abuser to the victim.

Discourage joint custody if it allows for fregot contact between the parties and /
or the batterer appears to use the children in féorteto control and / or

manipulate the victim.

Encourage no contact in the final agreemeniuging during child pick-up and

drop-off times.

Emphasise the need for detailed structure rathan flexibility in the final

agreement.
Limit story telling during Mediation.
Control information questions, protect

Remind the couple that it is also acceptableetch a partial agreement or no

agreement at all.

Primarily use caucusing and shuttle Mediation.

(10) Safety Procedures must be put in place in each of:
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(@)

(b)

(€)

Create waiting room facilities - a safe physgetting so that the abused person

can leave safely.

Make available literature on referrals to agescwith relevant phone numbers

etc, there should be no delay in sourcing the médion.

Panic buttons, security desk, and alerting rottiice personnel are all measures

that may need to be considered.

(11) Agency Management

(a)
(b)
(©)
(d)
(e)
V)
)

THE

Staff support.

Regular supervision.

Process strategy development.

Assistance with personal responses.

Ongoing training for Mediators and clericalfsta

Dialogue should be continued with relevant agies and services.

Refer staff to Family Mediation Service SafStyatement Section 11. B. "Security
for FMS", specifically Nos. 6 and 7 which referdealing with aggressive clients.

ROLE OF THE SUPPORT PERSON

to provide emotional support for the person estjng assistance

to assist the person in their preparation fodiat®n (e.g. completing forms,

reading documents, etc.);

to remain silent during the mediation session;

to refrain from answering for the client or makiany decisions on their behalf
to offer no legal advice;

to arrange assistance from the Gardai and atso §upport groups if necessary.
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